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Poll question #1

“

“Are you still requiring masks in the workplace?
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COVID-19: Vaccinations
and masks
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Vaccinations are changing everything!
• As a larger percentage of the U.S. adult population becomes vaccinated,
requirements and recommendations are changing rapidly.
• The CDC has regularly updated its guidance. Currently, the CDC advises that if you have
been fully vaccinated you can resume activities that you did prior to the pandemic.
⎻ No physical distancing
⎻ No mask wearing
⎻ EXCEPT where required by federal, state, local, tribal or territorial laws, rules or regulations including
local business and workplace guidance

• What does OSHA say?

⎻ On 6/10/21, OSHA announced: “Unless otherwise required by federal, state, local, tribal, or territorial
laws, rules, and regulations, most employers no longer need to take steps to protect their fully
vaccinated workers who are not otherwise at-risk from COVID-19 exposure. This guidance focuses only
on protecting unvaccinated or otherwise at-risk workers in their workplaces (or well-defined portions
of workplaces).”
⎻ OSHA now requires safety standards only in certain health care settings.
⎻ OSHA also has abandoned its (short-lived) requirement that if a vaccine is mandated, ERs must report
adverse reactions to the vaccine.
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When states plan to reopen
 Open
 This month
 In July
 Criteria but no date set
 No criteria or date set

Source: https://www.nytimes.com/interactive/2020/us/states-reopen-map-coronavirus.html
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Where masks are required indoors
 No restrictions
 For unvaccinated people
 For everyone

Note: Masks may be
required indoors for
everyone in certain
settings.

Source: https://www.nytimes.com/interactive/2020/us/states-reopen-map-coronavirus.html
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New York has fireworks
celebration as it reaches
70% vaccination and
reopening!!
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Changes in state requirements
• In recent weeks, may states have lifted all COVID-19 restrictions.

⎻ Even some of the more cautious states are loosening or dropping COVID-19 masking and other
requirements.
⎻ New Jersey Executive Order 243 expanded loosening of mask requirements to ERs that are not open to
public. Effective 6/4/21, in all workplaces in New Jersey:
•
•
•
•
•

ERs are not mandated to require EEs to wear face masks or social distance at worksite where EE provides proof of
full vaccination.
If ER is unable to determine EE’s vaccination status or EE is not fully vaccinated, ERs must continue to require
those EEs to wear masks and practice social distancing in indoor spaces.
ERs are permitted to impose stricter requirements regarding mask-wearing and social distancing in indoor
settings for EEs if otherwise consistent with federal and sate law.
ERs may not restrict EEs from wearing masks and may not penalize EEs who elect to wear mask.
ERs can permit customers, visitors or other authorized individuals to enter the worksite without mask or social
distancing regardless of vaccination status OR ERs may require customers, visitors or other individuals to wear
masks BUT ERs may not prohibit these individuals from wearing a mask if they choose to do so.

⎻ Oregon and Washington issued similar orders.
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Other state changes
• California changes

⎻ Cal/OSHA and the CA Department of Public Health (DPH) appear to provide different rules.
⎻ Cal/OSHA has changed its position between 6/3/21 and 6/9/21, and there may be further
changes.
⎻ CA DPH is following CDC guidance that fully vaccinated individuals do not have to wear face
coverings as of 6/15/21. CA DPH has advised that on 6/15/21, it will follow CDC guidance on face
coverings.

• Massachusetts changes

⎻ Effective 5/29/21, the mask order is rescinded except for public and private transportation, healthcare
facilities and other facilities with vulnerable populations.

• Connecticut changes

⎻ Effective 5/19/21, vaccinated individuals are not required to wear masks indoors, but unvaccinated
individuals must wear masks.
⎻ Businesses have the option to require masks to be worn by everyone in their establishments.
⎻ All other business sector rules are lifted.
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Mandatory vaccines
• Many ERs are considering vaccine mandates. Are they legal?
• Emergency Use Authorization (EUA) challenges:

⎻ All 3 vaccines only have EUA approval from U.S. Food & Drug Administration
⎻ FDA Act makes clear that individuals may not be compelled or mandated to take vaccine that has only EUA
approval, and recipients of vaccine must be clearly informed that they have option to accept or refuse
⎻ EUA vaccines will not be considered for full licenses until sufficient data is collected to fully evaluate safety
•

Pfizer filed for full approval in May 2021. Could take 1-2 years.

⎻ It’s not clear that the FDA Act prohibition applies to ER mandates
⎻ Some authors have said that “vaccine passports” that permit EEs who have been vaccinated greater privileges
than non-vaccinated EEs are “functional equivalent” of mandate
⎻ A key issue is whether the failure to take the vaccine results in adverse consequences

• There are lawsuits that have been filed complaining that ER mandate was unlawful given EUA status
of vaccine
⎻ Legaratta v. Fernando Macias (Case 2:21-cv-00179 D. New Mexico 2/28/21)
⎻ 117 EEs sued Houston Methodist Hospital for mandating vaccine in EUA status (Court dismissed claim –
scathing opinion. Flatly rejected argument that EUA status is relevant)
⎻ Employees at Hospital in in Pennsylvania also organizing against mandatory vaccine
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Federal agency guidance on
mandatory vaccines
• On 3/16/21, CDC released guidance saying that the issue
of whether a vaccine mandate is legal should be
determined under state law
• On 5/28/21, EEOC revised its guidance related to vaccine
mandates

⎻ EEOC expressly recognizes that vaccines are in EUA status and
states “it is beyond EEOC’s jurisdiction to discuss the legal
implications of EUA or the FDA approach. The EEOC’s
jurisdiction is limited to the federal EEO laws as noted above.”
⎻ According to EEOC, Federal antidiscrimination laws do not
prohibit ER from mandating vaccine provided that ER makes
reasonable accommodations for disability and for sincerely held
religious beliefs and so long as mandate does not have disparate
impact on other legally protected categories, such as race
⎻ ERs also my have to accommodate “higher risk” individuals even
if they were vaccinated (e.g. immunosuppressant).

Examples of
reasonable accommodations:
 Wear a face mask
 Work at a social distance from
coworkers or non-EEs
 Modify the work environment by, for
example, improving ventilation
systems or limiting contact with
other EEs and non-EEs
 Work a modified or staggered shift
 Get periodic tests for COVID-19
 Permit telework
 Reassignment to vacant position in
different workspace
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EEOC guidance on vaccines
• More about EEOC revised guidance on vaccines – asking about vaccines

⎻ Vaccination itself is not considered medical examination under ADA
⎻ Pre-screening questions may be disability-related inquiries and are prohibited unless job-related and consistent
with business necessity, and answers must be kept confidential
⎻

Pre-screening questions could also elicit genetic information violating Genetic Information Nondiscrimination Act (GINA)

⎻ ER can ask for proof of vaccination: This is not a disability-related inquiry
⎻
⎻

However, subsequent ER questions may be disability-related inquiry, including “why didn’t you get the vaccine?”
Answers to these questions may also reveal genetic information in violation of GINA

• Incentives to obtain or disclose vaccine status are okay!

• ER may offer incentive to EEs to voluntarily provide documentation or other confirmation of a vaccination
received in the community. ER is always required to keep vaccination information confidential under ADA.
• ER can offer incentive for EE to become vaccinated voluntarily. Incentive (both rewards and penalties) cannot
be so substantial as to be coercive.
• ER can offer incentive for EE to show that their family members have been vaccinated. It’s not a violation of
GINA because the fact that someone received a vaccination is not information about the manifestation of
disease or disorder in family member (known as family medical history under GINA), nor is it any other form of
genetic information.
• ER cannot offer incentive to EE for family member to become vaccinated by ER or its agent.
•

FAQs do not address whether ER can offer incentive to EE for family member to become vaccinated by independent third-party
administrator.
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Proposed laws prohibiting vaccine mandates
• On 5/3/21, Florida Governor DeSantis signed legislation prohibiting business from requiring patrons and
customers to show proof of vaccination to gain access to, entry upon or service from the business (essentially
turning a 4/2/21 Executive Order into law). Order does not address the rights of ERs or EEs.
• Georgia, Iowa, Montana and Texas have all adopted laws placing limitations on vaccine mandates and/or
mandated disclosure of vaccine status.
• Other states with proposed legislation prohibiting or limiting private ERs right to have vaccine mandates, to
discriminate against EEs who do not get vaccine, and/or to require proof of vaccine:
Alabama
(HB214 + HB608)

Hawaii

Massachusetts

New Mexico

Oregon

Utah

Alaska

Idaho

Michigan

New York

Pennsylvania

Vermont

Arizona

Illinois

Minnesota

Nebraska

Rhode Island

Virginia

Arkansas

Indiana

Mississippi
(HB476 + HB719)

North Carolina

South Carolina

Washington

South Dakota

Wisconsin
(AB25 + SB5 +
AB309)
Wyoming

California

Kansas

Missouri

North Dakota
(HB1301 + HB1320)

Colorado

Kentucky
(SB37 + SB98)

New Hampshire

Ohio

Tennessee

Connecticut

Maryland

New Jersey

Oklahoma

Texas
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A different approach!
• On 5/18/21 the Health Officer of Santa Clara County, CA issued an order requiring
businesses and governmental entities to determine whether their personnel are “fully
vaccinated” by 6/1/21.
• ERs must keep adequate records to document their inquiry into an EE’s vaccination
status and whether EE is fully vaccinated.
• After 6/1/21, ERs must update their records at two-week intervals to ascertain
vaccination status of all personnel.
• Until person’s vaccination status is ascertained, they must be treated as not fully
vaccinated.
• Personnel who decline to provide vaccination status must also be treated as
unvaccinated.
• Personnel who are not fully vaccinated must comply with all requirements regarding face
coverings and other directives.
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COVID-19: Leave
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COVID-19 and leave: The American Rescue Plan
paid sick leave (ERs with fewer than 500 EEs)
• Grants ability to take credits for 10 new paid sick days (80 hours) starting 4/1/21 through
9/30/21
• Qualifying reasons for paid sick leave now includes:
⎻ Time to receive vaccine,

⎻ Time during which EE is recovering from complications due to receiving vaccine, and

⎻ Time EE is awaiting results of a COVID-19 test for coronavirus after exposure or at ER's request.

• If leave is taken for any reason related to EE’s own health condition, including these new
leave reasons, tax credit for paid sick leave is based on EE's regular rate of pay up to a
cap of $511 a day.
• If paid sick leave is for caregiving reason, amount of tax credit ER can receive is limited to
2/3rd’s EE's regular rate of pay and capped at $200 per day.
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COVID-19 and leave: The American Rescue Plan
Paid Family and Medical Leave
• Allows FFCRA Paid Family Leave (Paid FMLA) to be taken for all reasons
authorized by the FFCRA paid sick leave including new leave reasons
⎻ Originally, FFCRA PFL was limited to caring for child whose school or place of care was closed
due to COVID-19

• Increases the aggregate cap for tax credits from $10,000 to $12,000 per EE
• Eliminates the requirement that first 10 days are unpaid

• The available tax credit per EE is still limited to 2/3rd’s EE's regular rate of pay up
to maximum of $200 per day for all reasons for leave, including new leave
reasons related to immunization or testing
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State & local COVID-19 paid/unpaid leaves continue!
State of California plus:
•
•
•
•
•
•
•
•
•

City/County of Los Angeles
Long Beach
Oakland
City/County Sacramento
City/County San Francisco
San Jose
San Mateo County
Santa Rosa
Sonoma County

• The State of CA and counties/cities adopted COVID-19 paid sick leave mandate for ERs w/500+ EEs
• CA State law (AB 1867) expired on 12/31/20 on 3/19/21 Governor signed an extension – SB 95 – (retroactive to 1/1/21
and extends to 9/30/21) that requires supplemental COVID-19 paid sick leave. Applies to ERs with >25 EEs.
• Red font indicates leaves are effective beyond 12/31/20

New York

• S8091 adopted special COVID-19 emergency paid sick leave which varies by size of ER and provides unpaid leave for
full duration of quarantine order.
• S8091 also expanded statutory disability and paid family leave for COVID-19 reasons

New Jersey

(extends beyond 12/31/20)

• S2304 expanded paid sick leave law to include epidemic-related leave, varies by ER size.
• AB 3848 prohibits ER from terminating/penalizing EE who is absent based on HCP’s recommendation due to COVID-19.
• S2374 expanded statutory disability and paid family leave to address absences related to epidemic or other public
health emergency.

District of Columbia

• § 32-531.02a requires ERs in DC w/ 50 to 499 EEs to provide paid leave during COVID-19 emergency.

Oregon

• Expanded Oregon unpaid Family Leave Act to include leave to care for child due to COVID-19 school/place of care
closure.

Philadelphia

• On 3/29/21, City of Philadelphia renewed its COVID-19 supplemental paid sick leave that had expired on 12/30/20

Pittsburgh

• Temporary COVID-19 Emergency Paid Sick Ordinance provides up to 80 hours COVID-19 paid sick leave(12/9/20)

(extends beyond 12/31/20)

(extends beyond 12/30/20)

(extends beyond 12/30/20)

(revived on 3/29/21)

(extends beyond 12/31/20)
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Paid leave for vaccines
There are 4 laws that require leave for vaccines:
1.

New York state has adopted a Paid Vaccine Leave law in effect thru 12/31/22:

2.

Chicago has adopted vaccine anti-retaliation ordinance

3.




EE can receive up to 4 hours paid leave per dose
ER cannot require EE to use accrued PTO or paid sick leave




ER cannot require EE to get vaccine on non-scheduled hours
If ER mandates vaccine, it must provide up to 4 hours paid leave per dose if appointment is during
regularly-scheduled working hours
ERs cannot require EEs to use accrued PTO or paid sick leave



Nevada has adopted a law requiring paid vaccine leave




Effective immediately through 12/31/23, ERs must allow 2 consecutive hours of paid leave per
vaccine dose (4 hours total for 2 dose)
This leave is in addition to the Nevada statutory paid leave in Nevada Rev. St. 608.0197 which itself
has been amended to require ER to use the leave for reasons related to obtaining medical care, or
illness of employee or for caregiving
Finally, effective 10/1/21 AB 190 requires ERs who provide paid or unpaid sick leave to allow EE to
use such leave to assist immediate family m ember with illness, injury, medical appointment or
other medical need.
20

4. MA Emergency COVID-19 Paid Sick Leave

• On 5/28/21, MA Governor Baker signed HB3702 an emergency paid sick leave law.
• Through 9/30/21, ERs must provide up to 40 hours of job protected paid leave to full time EEs
(leave is pro-rated for part-time EEs) for the following reasons:

Self-isolation due to diagnosis of COVID-19
Need to seek or obtain a diagnosis or care for COVID-19 symptoms
Need to obtain immunization related to COVID-19
Need to care for family member who is self-isolating due to COVID-19 diagnosis or needs medical diagnosis, care or
treatment for COVID-19 symptoms
⎻ Because of a quarantine or other order that EE’s presence on job or in community would jeopardize health of others
because EE’s exposure or symptoms regardless of diagnosis or need to care for family member subject to this type of
order
⎻ EE’s inability to telework because EE has been diagnosed with COVID-19 and symptoms inhibit ability of EE to telework
⎻
⎻
⎻
⎻

• Emergency paid sick leave can be reduced by amount of wages EE receives under any government program or
law but may not be reduced by paid sick leave required by MA Earned Sick Leave law, under ER’s existing paid
leave policy, pursuant to CBA or under federal law
⎻ However, amount can be reduced if EE would receive an amount that would exceed EE’s average weekly wage

• ERs can seek reimbursement from COVID-19 Emergency Paid Sick Leave Fund
• If ER has a separate COVID-19 sick leave policy that provides required amount it shall be deemed in
compliance with this law
21

Updates on paid sick
leave and Paid
Family and Medical
Leave laws

22

Poll question #2

“

“

Do you support the creation of a national paid
family and medical leave program?
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Existing paid sick leave laws
States

Cities

Other

Arizona
California
Colorado
Connecticut
Maryland
Massachusetts
Michigan
New Jersey*
New Mexico (adopted 2021)
New York
Oregon
Rhode Island
Vermont
Virginia (adopted 2021)

California: Berkeley, Emeryville, Long Beach, Los
Angeles, Oakland, San Diego, San Francisco, Santa
Monica
Illinois: Chicago
Minnesota: Duluth, St. Paul, Minneapolis
New York: New York City
Pennsylvania: Philadelphia, Pittsburgh
Texas:*** Austin, San Antonio, Dallas
Washington: Seattle, Spokane, Tacoma

District of Columbia
Puerto Rico
Montgomery County (MD)
Cook County (IL) (ERs can opt out)
Westchester County (NY)
U.S. Government
Federal contractors must provide paid
sick leave

(home health care workers only)

Variations**
Georgia
Illinois
Maine

Paid Time Off Laws
Maine
Nevada

Bernalillo County, New Mexico.

Washington
*The

New Jersey law provides that the state law preempts all local paid sick leave laws. Therefore, effective 10/29/18 paid sick leave laws in the following
cities will be preempted: Bloomfield, East Orange, Elizabeth, Irvington, Jersey City, Montclair, Morristown, Newark, New Brunswick, Passaic, Paterson,
Plainfield, Trenton.
**Georgia, Illinois and Maine have laws that do not mandate paid sick leave but require certain ERs who already offer it to allow it to be used for broader
purposes.
***The Austin and San Antonio laws has been temporarily postponed based upon litigation. The Dallas law has been permanently “enjoined” by court
order (i.e., prevented from taking effect).
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2021 proposed paid sick leave laws
States where proposed paid
sick leave law filed in 2021
• Hawaii
• Kentucky
• Minnesota
• Mississippi
• New Hampshire
• New Mexico
• Pennsylvania
• South Carolina
• Texas
• Virginia (home healthcare workers only)

Common themes of 2021 proposed
paid sick leave laws:
•

•

•

Public Health Emergency leave included
⎻ School closure
⎻ Illness
⎻ Isolation orders due to exposure

Domestic violence, sexual assault,
stalking, leave included
Broad family members
⎻ “chosen” family
⎻ 1 designated person
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Paid Family and Medical Leave national landscape
As of February 2021
WA
ME

MT

ND

VT

OR

MN
ID

NH
WI

SD

NY

MA
CT

MI

WY

RI

NJ
NE

NV

PA

IA
IL

UT

OH

IN

DE
WV

CO

CA

MD

MO

KS

VA

Washing ton, D.C.

KY
NC
TN

AZ

OK

NM

SC

AR

• Approved

GA
MS

TX

AL

and active

• Approved – future

LA

AK
FL

benefit start date

• Proposed bill

(2020 or 2021)

HI (DI acti ve, PFL p roposed)

• No proposal
filed

What’s Paid Family
and Medical Leave?
These are the new
paid benefits
rolling out state
by state that allow EEs
to take time off to
care for their families
or themselves. The
laws are based on
where people work
(not your situs state).
Are you ready?
Visit us at
sunlife.com/pfml.
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PFML laws: Current and proposed
State PFML programs (current)

Federal (current)

Proposed legislation

• California
• Colorado (premiums collected
1/1/23 and leaves eff. 1/1/24)
• Connecticut (premiums collected
1/1/21 and leaves eff. 1/1/22)
• Hawaii (disability only) (PFL
proposed)
• Massachusetts (premiums
collected 7/1/19 and leaves eff.
1/1/21)
• New Jersey
• New York
• Oregon (premiums collected
1/1/22 and leaves eff. 1/1/23)*
• Rhode Island
• Washington (leaves eff. 1/1/20)

• Federal tax credit for PFML (expires 12/31/25)

U.S. Congress

Cities/Other

•
•
•
•

*Legislation filed to extend premium collection
to 1/1/23 and leave effective dates 9/1/23

• San Francisco
(parental leave only)

Family Act (Gillibrand//Delauro) (refiled 2/5/21)
WorkFlex (Mimi Walters)
Econ. Security for New Parents Act (Rubio)
Cassidy/Sinema Plan

States (2020)

1.
2.
• District of Columbia (premiums collected 7/1/19; 3.
4.
leaves effective 7/1/20)
5.
6.
• Puerto Rico (disability only)
7.
8.
9.
10.
Government EEs only
11.
12.
• Federal Paid Leave Act (12 weeks paid parental leave)
13.
• Delaware (12 weeks paid parental leave)
14.
• Georgia (3 weeks paid parental leave)
15.
16.
• Idaho (8 weeks paid parental leave eff. 7/1/20)
17.
• New Mexico (12 weeks paid parental leave)
18.
• Tennessee (12 weeks paid family leave eff. 3/1/20 – put on
19.
hold)
• Bozeman County, Montana (6 weeks paid parental leave)
• And many more . . .

Florida
Illinois
Iowa
Kentucky
Maine
Maryland
Minnesota
Mississippi
Missouri
Nebraska
New Hampshire
New Mexico
Oklahoma
Pennsylvania
Tennessee
Vermont
Virginia
West Virginia
Wisconsin
*Passed
requirements to
study and
propose PFL (HI)
and PFML ME)

States (2021, ytd)
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.

Arizona
Delaware
Florida
Georgia
Hawaii*
Illinois
Indiana
Iowa
Kentucky
Louisiana
Maine*
Maryland
Missouri
Montana
Nebraska
New Hampshire
New Mexico
North Carolina
North Dakota
Oklahoma
Pennsylvania
South Carolina
Tennessee
Texas
Vermont
Virginia
West Virginia

NH
likely
to
pass
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Highlights of 2021 state proposed PFML programs
• Three states have adopted laws/resolutions to study PFML and come up with a proposal
⎻ Hawaii
⎻ Maine (pending)
• Trends to expand leave reasons in state PFML laws that were proposed in 2021
⎻ Leave needed due to public health emergency, including illness, exposure, isolation,
care of child whose school or place of school is closed
⎻ Victims (EE or family member) of:
•
•
•
•

Domestic violence
Sexual assault
Stalking
Sex trafficking

⎻ Bereavement
⎻ Death of newborn/stillbirth
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What about a federal program?
President Biden has announced a general proposal
• Ensure partial wage replacement to:
⎻
⎻
⎻
⎻
⎻
⎻

Bond with new child
Take care of serious ill family member
Address issues related to stalking and domestic violence
Military exigency
Own illness
Death of loved one

• 12 weeks by year 10

⎻ Phase not set
⎻ Perhaps start with 8 weeks parental; 4 weeks family care and 2 weeks own medical leave

• 3 days of bereavement per year starting year 1
• ERs not pay for it
⎻ Paid for by taxes on wealthy
⎻ No payroll tax

• Workers get up to $4,000 per month
⎻

Benefit rate starts at 2/3rd replaced and goes up to 80% for lower paid EEs

• Family member definition very broad and includes chosen family
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What about a federal program?

House Ways & Means Committee Chairman Neal has released a proposal

• Up to 60 paid caregiving days in a 12-month period year but maximum of 20 in a month
• Qualified caregiving includes any reasons that qualifies for FMLA
• For purposes of these benefits (but not a general amendment to FMLA) family includes all sorts
of expanded family including chosen family
• Leave can be taken as one 8-hour caregiving day, or you can combine two caregiving days that
are each less than 8 hours but more than 4 hours
• Complicated graduated payment rates based on annual income (must translate to daily rates):
–
–
–
–
–

85% of amount up to $15,080 plus
75% of amount between $15,080 and $34,248 plus
55% of amount between $34,248 and $72,000 plus
25% of amount between $72,000 and $100,000 plus
5% of amount between $100,000 and $250,000 hit maximum (appears max. monthly benefit is about $5,200)

• No independent job protection for these benefits (just FMLA, if applicable)
• Legacy states that already have PFML program will continue to operate and be reimbursed
• ER plans also can be adopted and be reimbursed at 40% if they provide all the leave reasons or
28% if they provide just one
• No payroll tax to fund. Going to be paid for by tax on wealthy.
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Designing your paid leave program
1.

What type of leave reasons will be covered?
 Parental?
 Caregiver?
 Domestic Violence/sexual assault/sexual abuse/stalking
Legal/financial issues and resources
 Organ/Bone Marrow Donation
 COVID-19? (care for remote learners)
Emotional stress, depression
2. How much will your paid benefit be?
Marital/family issues  100% salary
 Partial income
 Variable based on income
Behavioral health or substance abuse
3. How long should your paid leave be?
Work-life needs and resources
4. If you provide caregiver leave, which family members will be covered?
5. Who will be eligible?
Health care navigation
6. Will you offer job protection?
7. Will you permit intermittent leave/reduce schedule leave?
8. How will you administer, track, and coordinate with other benefits and
leave requirements?
 In-house?
 With outsourcer?
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Update on federal and
state leave and
accommodation law
changes
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USERRA amendment
• Effective 1/5/21, section 4303 of U.S. Employment
Reemployment Rights Act of 1994 (USERRA) was amended
to include members of the National Guard performing certain
types of duty under state authority.
• “State Active Duty” includes National Guard training or other duty,
other than inactive duty, performed under the authority of Governor of a
state. It does not include duty performed under federal authority (such as
Title 10 or Title 32), nor duty for which the National Guard member is
entitled to pay from the Federal Government.
• Members on State Active Duty for 14 days or more in support of national
emergency declared by President or in support of major disaster declared
by President are now covered under USERRA.
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Oregon leave changes
• Oregon (unpaid) Family Leave Act (OFLA) expanded HB2474 to add as a qualifying reason
the need to provide home care due to closure of child’s school or childcare provider
during public health emergency (passed legislature and sent to Governor Kate Brown
⎻ EEs who have worked for ER for at least 24 hours per week for at least 30 days on date of leave
are eligible for this leave reason
⎻ EEs also regain credit for hours worked if separated from employment and rehired within 180
days
⎻ ER can require limited certification (EE statement)
•

If child is older than 14 years of age, EE must state special circumstances require home care

• Oregon House has passed HB3398 to extend implementation date of Oregon PFML
⎻ Premium collection delayed from 1/1/22 to 1/1/23
⎻ Leaves delayed from 1/1/23 to 9/3/23
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Washington PFML law amended

• Washington PFML amended to provided benefits to EEs who do not meet “hours worked”
requirement during period of COVID-19 pandemic
• Benefits are being paid by the Employment Security Department (ESD) out of special fund
• EEs who do not meet “hours worked” threshold and are otherwise eligible for PFML for claim with
effective start date in 2021 through 3/31/22 are eligible for pandemic leave assistance EE grant provided
they meet any of the following hours thresholds:
•
•

Worked 820 hours during 1st through 4th calendar quarters of 2019 or
Worked 820 hours during the 2nd through 4th calendar quarters of 2019 and 1st calendar quarter of 2020

• Benefits are not available if are separated from employment due to misconduct or voluntary separation.
• ERs with 150 or fewer EEs (or ERs with 50 or fewer EEs who are assessed all premiums) may apply to ESD
for a one-time pandemic leave assistance ER grant of $3,000 if ER hires a temporary worker to replace EE
on leave who has or will receive the assistance benefit
•

ERS in private plans are not eligible for the ER assistance grants

• Family Member definition expansion

• Definition of family member expanded effective 7/25/21 to include any individual who regularly resides in
EE’s home or where relationship creates expectation that EE will care for person and that individual
depends on EE for care
• Family member does not include individual who simply resides in same home as EE with no expectation
that EE will care for individual
35

Other leave expansions
• NY has passed S2928 which expands covered family member under NY PFL
to include sibling.
• Maine has passed LD61 expanding Maine (unpaid) Family medical Leave Act
to permit leave to care for grandchild (signed by Governor on 6/14/21).
• Maryland has adopted HB581, the Maryland Essential Workers Act.
⎻ Requires essential employer to take certain actions during emergency
⎻ Gives essential worker right to refuse to perform certain tasks

⎻ Permits essential workers to take paid leave for certain reasons
•

This provision is not effective until there is federal or state funding for the leave.

•

Currently there is no funding

• Maryland also passed HB56/SB473 to require ERs with 15 or more EEs to
permit use of any accrued paid leave for bereavement.
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Pennsylvania Living Donor
Protection Act
• On 4/27/21, Governor signed HB 203 provides up to
12 weeks of unpaid leave when EE is unable to work because
of serious health condition or when EE must care for EE’s
spouse, child or parent with serious medical condition, for
the preparation and recovery necessary for surgery related to
organ or tissue donation by or for EE or EE’s spouse, child or parent
• EE is only eligible if eligible for FMLA
• Applies only to ERs subject to FMLA
• U.S. Department of Labor has issued opinion letter that organ donation surgery
and recovery can qualify as serious health condition under federal FMLA.
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Pregnancy and breastfeeding laws
• Indiana passed HB1309, effective 7/1/21, applies to ERs with at least 15 EEs

⎻ Law provides that EE may request in writing accommodation related to pregnancy, childbirth
or any related medical condition
⎻ ER must respond to EE’s request within reasonable amount of time
⎻ However, ER is not required to provide accommodation under this law. Duty to provide
accommodation will be governed by existing federal and state law.
⎻ EE who requests accommodation is protected from discipline or retaliation
⎻ Attempt to accommodate or failure to accommodate is not considered disciplinary or
retaliatory

• CT passed HB 5158 granting additional protections for breastfeeding workers (eff.
10/1/21)
⎻ ER must ensure that room provided for lactation is:
•
•
•

Free from intrusion and shielded from public
Includes or is situated near refrigerator; and
Includes access to electrical outlet
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Federal Proposed Pregnant Workers Fairness Act (PWFA)
• PWFA (HR 2694) is bipartisan proposal that has passed U.S. House of Representatives
and is pending in U.S. Senate
• ERs with more than 15 employees and all public sector ERs must make reasonable
accommodations for pregnant EEs (including applicants) with known limitations related
to pregnancy, childbirth, or related medical conditions unless doing so would impose an
undue hardship
• ERs are required to have an interactive process

⎻ ER may not require EE to accept accommodation other than reasonable accommodation arrived
at through interactive process
⎻ ER may not force paid or unpaid leave if another reasonable accommodation is available
⎻ ER may not take adverse action against EE for requesting or using reasonable accommodation
• EEs have private right of action for violations and can recover lost pay, compensatory

damages, and reasonable attorneys’ fees

39

Virginia changes
• SB 567 requires fully insured short-term disability (STD) policies issued in VA on or after 7/1/21
that provide coverage for disability arising out of childbirth to have benefit of at least 12 weeks
STD for childbirth disability
⎻ Intent of sponsor of law was to mandate 12 weeks of benefits, without regard to disability but that is
not the way the law reads
⎻ VA Bureau of Insurance has indicated that it will interpret the law as follows:
•
•
•

EE must submit proof of disability
No unpaid waiting period allowed (statute uses the phrase “immediately following childbirth”)
Does not apply to time out before childbirth

• Va. Code § 2.2-3905.1 amends Virginia Human Rights Act (VHRA) to include discrimination on
basis of disability as unlawful discriminatory practice and to require reasonable accommodations
for persons with disabilities unless ER can demonstrate undue hardship
⎻ ER cannot require EE to take leave if another reasonable accommodation can be provided for disability
⎻ ER must engage in good faith interactive process
⎻ Extensive notice requirements, including to provide notice within 10 days of EE’s providing notice to ER
that EE has a disability
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Kentucky HB 210
• Kentucky has a 6-week adoption leave for the
adoption of any child under the age of seven
which was amended March 23, 2021
• The amendments of HB 210:
⎻ Require ERs to provide same length of leave to
adoptive parent if the ER provides more than 6 weeks
to birth parent;
⎻ Increases the age of adoption to require leave be given to an EE who
adopts a child age ten or younger; and
⎻ Provides that if an ER provides paid leave or any other benefits to a birth
parent, the ER must provide the same benefits to adoptive parents
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Recent FMLA and ADA
jury trials and
settlements
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Jury trials and settlements reported in 2021
Employer/claim/Date

Description

Settlement/Trial

Delivery Service
Corporation
ADA
Federal Court WA
11/16/20 trial
03/12/21 attorney's fees
case

Zoom Jury
• EE worked as long-distance truck driver. When he
revealed limitations from knee surgeries, ER removed trial
him from driving pending medical exam that found
him safe to drive.
• ER would not let him work and evidence introduced
at trial that ER had concerns about his vocal
opposition to disability discrimination.

Lumber Company
Duluth, Minnesota
ADA
5/12/21

• EE took leave for heart surgery.
• After surgery, HCP released him to return to work
with no restrictions.
• Managers restricted his ability to work and assigned
him to different job.
• 9 days later was fired.

Damages/Settlement

$6,850,000 damages
(reduced by statute to
$2,151,743)
$1,086,075 attorney’s fees
$47,726 litigation expenses
Total $3,285,544

$100,000 settlement
Settlement
of EEOC
Two-year consent decree that
investigation requires:
• ER not require EEs to be
released without restrictions
or be 100% healthy before
returning to work
• Training on ADA for
management personnel and
EEs
• ER to report disability
discrimination complaints to
EEOC
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Jury trials and settlements reported in 2021
Employer/claim/Date

Description

Settlement/Trial

Damages/Settlement

Hospital
Federal Court New
Mexico
ADA
FMLA
4/26/21

• Two former EEs sued hospital, one of whom submitted claims for violation
of FMLA and ADA.
• EE had migraines and requested accommodations and was accommodated
for approximately one year, including missing time from work.
• Hospital did not notify EE of FMLA rights.
• New CEO came in and gave EE additional work which caused migraines.
• EE sent email advising CEO that she could not do the additional work
because of her disability and that she had accommodations.
• EE was out two days on vacation and when she returned, she was fired for
insubordination.

Settlement of
lawsuit

$108,000 settlement.
$66,000 attorney’s fees

City
Missouri Human Rights
Act (disability)
Missouri State Court
3/9/21

• EE worked for City in its water department for 14 years and during that
time was diagnosed with several illnesses, first prostate cancer that went
into remission and then pancreatitis. EE had gall bladder removed. EE
continued to have issues but put off additional surgery because he did not
have enough time accrued.
• EE then contracted E-Coli and was hospitalized, and healthcare providers
said he needed 6 more weeks to recover.
• ER had discretionary leave policy for those who have exhausted FMLA leave
but City denied his request due to long history of impairments and not
wanting to hold position indefinitely. ER terminated EE.
• EE recovered from infection w/in timeframe doctors estimated and
ultimately got another job for different ER but at lower rate of pay.
• Court refused to set aside verdict and said extended leave can be
reasonable accommodation. This was not indefinite leave because HCP
estimated date to return.

Jury trial

Total $174,000

$300,000 damages
$220,807 attorney’s fees
Total $520,807
Plus attorney’s fees for appeal
(will be hearing on that)
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Jury trials and settlements reported in 2021
Employer/claim/Date

Description

Settlement/Trial

Healthcare
company
Atlanta, GA
ADA
1/26/21

Settlement
• EE had Morton’s neuroma and capsulitis in her feet and was
of EEOC
limited in her ability to walk, stand and maintain balance.
investigation
• EE was initially approved to work from home for 3 weeks
• However, after 1 day she was placed on unpaid leave pending a
review of her accommodation and was instructed to stop
working from home and denied access to ER email and systems.
• She submitted second HCP note recommending telework.
• Request denied and health and STD benefits suspended during
involuntary leave and for 30 days after she returned to work.

Real estate
company
Texas State Court
1/6/21
Texas law
prohibiting
disability

• EE, a property manager, was injured in non-work-related
accident that caused pelvic fractures. EE was out for surgery for
almost 2 months and then returned part-time.
• EE requested part-time schedule and use of wheelchair and
expected she would be released to full-time work in one
month. Immediate supervisor agreed to accommodations.
• When EE returned to work, she found paperwork piled up in
her office, uncompleted and property in disrepair.
• EE had to request one more month of accommodations.
• Supervisor then terminated her for poor performance.

Jury trial

Damages/Settlement

$160,000 settlement
ER also agreed to consent
decree where ER agreed:
• To eliminate reference in her
personnel file to EEOC charge
• To not discriminate on basis of
disability
• To disseminate formal written
ADA policy
• To provide annual training to
managers and supervisors
$168,556.17 Back pay
$225,000 compensatory
damages (reduced by court to
$50,000 due to small employer
statutory limit)
$60,000 attorney’s fees
Total $278,556 (as reduced)
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For information about Sun Life products and services,
contact your Sun Life Employee Benefits Representative
or your Client Relationship Executive. You may also call
us at 800-247-6875, Mon - Fri, 8 a.m. to 8 p.m. ET.
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This content is not to be considered legal advice. We recommend Clients speak with
legal counsel specializing in labor and employment law to ensure your organization
meets requirements.
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