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This content is not to be considered legal advice. We recommend that you speak with legal counsel
specializing in labor and employment law about employment law issues related to COVID-19 vaccines.

On 1/13/22, the United States Supreme Court (“the Court” or “SCOTUS”) released two highly-anticipated decisions
on emergency applications for stays related to federal executive agency action concerning COVID-19 vaccines. The
Court itself is openly split on these issues and, interestingly, ended up splitting the results of the two cases:
The Court granted a request to stay the Emergency
Temporary Standard (“ETS” or “Standard”) issued by
the United States Occupational Safety and Health
Administration (OSHA) that would have required
employers with 100 or more employees to either
mandate that their employees receive COVID-19
vaccinations or be tested at least once per week for the
COVID-19 virus and wear a mask at work.

and wear a mask each workday. The Court commented:
“We expect Congress to speak clearly when authorizing
an agency to exercise powers of vast economic and
political significance.” As Justice Gorsuch clarifies in his
concurring opinion, this concept is sometimes referred
to as the “major questions doctrine.” Emphasizing
that neither OSHA nor Congress had ever before
imposed such a mandate, the Court concluded that
the Occupational Safety and Health Act (OSH Act)
empowers OSHA to set workplace or occupational
safety and health standards but not to set public health
policies or requirements.

In contrast, the Court granted the Biden Administration’s
request to set aside stays that had been entered by lower
federal courts on a requirement that in order to receive
Medicare and Medicaid funding, participating health care
facilities had to require their employees to receive the
COVID-19 vaccination, subject only to limited exemptions
for medical or religious reasons.

The Court left open the possibility that a more narrowly
drafted COVID-19 vaccine/testing requirement could be
validly within OSHA’s power, noting: “This is not to say
OSHA lacks authority to regulate occupation-specific
risks related to COVID-19. Where the virus poses a
special danger because of the particular features of an
employee’s job or workplace, targeted regulations are
plainly permissible.” But the Court criticized the ETS for
its “indiscriminate approach” that made the ETS more
of a public health measure than an occupational safety
or health standard. The Court also concluded that the
equities weighed in favor of granting the stay based
on representations by the States and employers that
OSHA’s mandate would force them to incur billions of
dollars in unrecoverable compliance costs and cause
hundreds of thousands of employees to leave their jobs.

We summarize each decision below, (including the
main per curiam opinion, and concurring and dissenting
opinions). For those who are not SCOTUS aficionados,
a per curiam opinion is one issued in the name of the
Court rather than the name of specific justices. We also
will discuss what these decisions mean for employers.

The OSHA ETS case

The per curiam opinion in the OSHA ETS case
emphasizes that OSHA’s mandate is sweepingly
broad, noting that, if enforced, it would impact 84 million
workers and require them either to obtain a COVID-19
vaccine or submit to weekly testing at their own expense
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In his concurring opinion, Justice Gorsuch stated:
“The question before us is not how to respond to the
pandemic, but who holds the power to do so. The
answer is clear: Under the law as it stands today, that
power rests with the States and Congress, not OSHA.”

from disease and death far outweighed the speculative
predictions of substantial job loss and expense that
opponents of the ETS argued would result.
Ironically, the dissent framed the question at hand
as being the same as Justice Gorsuch posed in his
concurring opinion, but with a different answer. They
stated: “Who decides how much protection, and of
what kind, American workers need from COVID-19? An
agency with expertise in workplace health and safety,
acting as Congress and the President have authorized?
Or a court, lacking any knowledge of how to safeguard
workplaces, and insulated from responsibility for any
damage it causes?”

The dissenting opinion by Justices Breyer, Sotomayor
and Kagan suggested that OSHA’s mandate was valid
because it “did what Congress commanded it to: It
took action to address COVID-19’s continuing threat”
in workplaces. They emphasized that the ETS gives
employers the choice of either mandating COVID-19
vaccines or permitting testing and mask wearing in lieu
of vaccines. They also noted that the Standard leaves
open the potential for exemption from its requirements
for any employer able to show that its conditions,
practices, means, methods, operations or processes
make its workplace equivalently safe and healthful. The
dissenting justices also emphasized that COVID-19 is
a “new hazard” that poses a “grave danger” to millions
of employees, and, therefore, the fact that OSHA had
not previously imposed an order related to vaccines or
testing was essentially irrelevant. They also emphasized
that OSHA had shown, in their words, “in meticulous
detail” the scientific basis for the ETS.

The CMS Medicare/Medicaid
provider mandate case

The per curiam opinion in the CMS mandate
case notes that Congress has authorized the
Secretary of Health and Human Services who administers
the Medicare and Medicaid programs (“the Secretary”)
to impose conditions on the receipt of Medicaid and
Medicare funds that the Secretary finds necessary in
the interest of the health and safety of individuals who
are furnished services. The Court noted that “COVID-19
is a highly contagious, dangerous and –especially for
Medicare and Medicaid patients – deadly disease. “ The
Court suggested that “ensuring providers take steps to
avoid transmitting a dangerous virus to their patients is
consistent with the fundamental principle of the medical
profession: first, do no harm,” and that it would be the
“very opposite of efficient and effective administration of
a facility that is supposed to make people well to make
them sick with COVID-19.” The Court also noted that the
Secretary routinely imposes conditions of participation
that relate to the qualifications and duties of healthcare
workers themselves. And, the Court observed that
healthcare workers and public-health organizations
overwhelmingly support the Secretary’s vaccine mandate.

The dissent rejected the Court’s conclusion that the OSH
Act did not authorize the ETS. While the dissent agreed
that “OSHA is not a roving public health regulator” it
concluded that OSHA does have the power to adopt
regulations and standards that protect employees from
workplace hazards. The dissent also rejected arguments
that the ETS was overbroad because employees also
face COVID-19 outside the workplace, and emphasized
that OSHA has long regulated risk that arise both inside
and outside of the workplace, including rules combating
risks of fire, faulty electrical installations, and inadequate
emergency exits.
The dissent acknowledged that OSHA’s order may be
far-reaching but emphasized that COVID-19 itself is
also far-reaching. As the dissent commented: “The
Standard responds to a workplace health emergency
unprecedented in the agency’s history: an infectious
disease that has already killed hundreds of thousands and
sickened millions; that is most easily transmitted in the
shared indoor spaces that are the hall marks of American
working life; and that spreads mostly without regard to
differences in occupation or industry.” The dissent also
concluded that the public interest in protecting workers

Justices Thomas, Alito, Gorsuch and Barret joined in a
dissenting opinion. The gist of the dissent is that the
underlying statute does not clearly authorize the Secretary
to establish a vaccine mandate. As Justice Thomas
commented in his additional lone dissent: “if Congress had
wanted to grant CMS Authority to impose a nationwide
vaccine mandate, and consequently alter the state-federal
balance, it would have said so clearly. It did not.”
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What do these cases mean
for employers?

this is no longer an option. Now, employers will need to
be more clear with their employees that they support
the mandate as a matter of workplace safety, and be
prepared to address the employee relations issues
associated with such a corporate policy.

For health care providers that receive
Medicare/Medicaid funds, the decision
probably does not change much. As the Court noted
both health care workers and health care providers
overwhelmingly support the COVID-19 vaccine
mandates for their workplaces. In addition, some states
have adopted similar mandate requirements and,
therefore, even if the federal CMS mandate had been
stayed, many health care providers would have faced
similar requirements.

What is next?

The federal contractor vaccine mandate has
also been enjoined by some federal courts,
though the issue has not yet reached SCOTUS.
The federal contractor vaccine mandate is very broad,
and even requires fully remote employees to be
vaccinated with only limited exemptions for medical and
religious reasons. It is possible that this mandate could
be challenged for the same reasons as the OSHA ETS. On
the one hand, given its breadth, the federal contractor
mandate may be deemed to look and feel more like a
public health policy than a standard necessary to help
ensure the integrity and efficiency of federal contracts.
On the other hand, historically, there has been more
deference given to requirements impacting federal
contractors.

For private employers who would have been subject to
the OSHA ETS, the Court’s decision to stay the ETS has
far more significant implications. First, the ETS preempted
state laws that attempted to place limits on an employer’s
ability to mandate a COVID-19 vaccine. Now, those state
laws apply, and employers with employees in those
jurisdictions must factor in the requirements of these
laws if they want to adopt a vaccine mandates. To date,
there are eleven states that have adopted laws or signed
Executive Orders that place limits on private employers’
ability to mandate COVID-19 vaccinations. Those states
are: Alabama; Arkansas; Florida; Iowa; Kansas; Montana;
North Dakota; Tennessee; Texas; Utah; and West Virginia.
These laws vary in terms of their requirements. However,
a common way of achieving compliance with all is for
employers to offer employees the choice of either
COVID-19 vaccination or COVID-19 testing, and for the
employer to pay for the cost of the testing.

We also expect that more states may adopt limitations
on employers’ ability to mandate COVID-19 vaccines.
In addition to the 11 states addressed above, other
states have had legislation proposed that places limits
on COVID-19 vaccine mandates by private employer,
including Arizona, Georgia, Idaho, Indiana; Missouri, New
Hampshire, Ohio, Oklahoma, South Carolina, Wisconsin,
and Wyoming. Employers also need to evaluate whether
a vaccine mandate is fair from an employee relations
point of view if employees in some states are able to
be relieved from the mandate’s requirements through
regular testing while others are not able to do so unless
they can meet the requirements of the two legally
recognized exemptions: medical/disability and sincerelyheld religious beliefs. In many of the states that have
adopted “anti-mandate” legislation, employees are free
to refuse vaccines for additional reasons, or no reason at
all, and to be able to satisfy any public health concerns
through regular testing.

A second implication of the ETS decision is that
employers no longer are obligated to collect and
retain a record of vaccination. This was one of the key
requirements of the ETS – that employers ascertain the
vaccination status of each employee, maintain a copy
of documentation showing that status, and be prepared
to produce that record upon demand by OSHA. Now,
there is no legal requirement to gather this information
or documentation. However, if an employer has an
interest in requiring vaccinations, or testing for those
who are not vaccinated, as a business matter, it may be
important to gather this information. There are many
businesses and solutions that have been developed to
help employers accomplish this task of gathering and
tracking vaccine and testing information.

Conclusion

Employers are operating in uniquely challenging
times for a variety reasons, including the
challenges associated with COVID-19, as well as
the challenges of politically divided U.S. population. We
will continue to provide guidance to employers as they
navigate forward through these complexities.

A third implication of the stay on the ETS is that to
the extent that employers may have relied upon the
government mandate to justify a vaccine mandate and
try to reduce controversy associated with that mandate,
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